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Florida’s 1990
PrescribedBurning Act
Protectionfor responsible burners

By JimBrennerandDaleWade

M ostwildiandmanagersarewell awareof theambivalentna-
ture of fire. They know thisnaturalphenomenonhasawe-
somedestructivepotentialunderadversefuel andweather

conditions,but theyalsorecognizeit hasthe uniqueability to producea
wide rangeof desirableoutcomesunderlesssevereconditions.Prescription
bumingis the processof igniting firesunderselectedconditions,to achieve
specificobjectiveson agiven area,in accordancewith strict parameters.In
recentyears,thispracticehascomeunderincreasingattackin Florida.Some
public concernsaboutburning are well-founded,but someare causedby
misconceptionsandmisunderstandings.

Florida’spopulationhasbeengrowingat an unprecedentedrate, anda
largemajorityof newresidentscomefrom areaswherethe historicalrela-
tionshipbetweenfire andthebiotahaslong beensevered.In Florida thisre-
lationship,alreadytimelesswhenfirst describedby de Laudonniere(1587)
andotherearlyexplorers,hassurvived.Forcenturies,Native andEuropean
Americanshaveusedfire to shapeandmaintainFlorida’secosystems.They
learnedthat selectiveburningcould enhancethe quality of their lives. As in
muchof the South,fire wasviewedasa benefitto the community.Firesof-
ten were set with little considerationfor potentialdeleterioussideeffects,
however.This attitudewas perhapsexemplifiedby aSouthernAppalachian
residentin 1939: “Woods burnin’s right. We allus done it. Our pappies
burnedth’ woodsan’ their pappiesafore‘em. It war right fer them an’ it’s
right fer us” (Pyne1982,p. 143).

As thepopulationof Floridagrew,prescribedburnersincreasinglyhadto
becomecognizantof the effect theirfires hadon thegeneralpopulation.In
responseto this emergingneedfor fire-relatedinformation, the Southern
ForestFireLaboratory,the first federalinstallationdevotedto fire research,
was built in 1958. In 1962,theFlorida-basedTall TimbersResearchStation
beganaseriesof fire ecologyconferencesthat continuestoday.

Ranchersandforestersno longer ride throughthe woods-flippingkitchen
matchesfrom horseback—agreatdeal moreplanning is now requiredto
makesurea burn and its smokewill haveminimal off-site impact. When
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this planningis not adequate,prescribed
burningcan be very costly indeed.The
numberof lawsuits againstlandowners
pertainingtofire andsmokeis increasing
everyyear.The useof prescribedfire, as
measuredby acresburned,hasdecreased
slightly over the last 10 years(fig. 1).
Acreageburnedfor rangemanagement
purposesis conservativelyestimatedat
about2 million acresperyear.However,
this numberis not includedinfigure ito-
tals becauseit cannotbe separatedfrom
bumsfor suchobjectivesassugarcanefo-
liageremovalandwheatstubbledisposal,
which areall lumped togetherunderthe
generalheadingof “agriculturalburning.”

The fact that prescribedburningcon-
tinuesto beusedon severalmillion acres
each year in Florida can be attributedto
severalfactors:(1) a single fire can pro-
vide multiple benefitsat a fractionof the
cost of other alternatives;(2) prescribed
fire is the only practicalway to achieve
somedesiredbenefits;and (3) attempts
at fire exclusionhavenot beensuccessful
in the long run without a concomitant
(andusually unwanted)changein vege-
tative covertype. In arareshowof soli-
darity, manypartiesthat normally hold
opposingviewpoints—conservationists,
preservationists,timber companies,
ranchers,public agenciesat local, state,
andfederallevels,andothers—joinedto-
getherto promoteandprotect theuseof
prescribedfire in Florida.

PrescribedBurning Act of 1990
A blue-ribboncommitteetranslated

theseprescribedburning concernsinto
proposedlegislationthat wasintroduced
into the 1990 legislativesession.Repre-
sentativeFrancesL. “Chance”Irvine and
SenatorKarenThurmanled theefforts to
makesureeveryoneunderstoodthecriti-
cal needfor suchlegislation.Thanksto
them andthe efforts of manyothers,the
Florida legislaturedeterminedthat pre-
scribedfire is a land managementtool
that benefitsthe safetyof thepublic, the
environment,andthe economyof Flor-
ida. Florida State Statute590.026,the
Florida PrescribedBurning Act, became
law on October1, 1990.This legislation,
with its associatedadministrativerules,
outlinesacceptedforestryburn practices
in thestate.It alsoprotectsprescribed
burnersfrom civil liability aslong asthey
or their agentsarenot found generally

negligentas definedin Florida Supreme
Court ruling Midyette vs. Madison,No.
74.091 (1990). In addition,prescribed
burnsconductedin accordancewith the
statutemay no longerbe terminatedbe-
causeof nuisancecomplaints.

This law authorizesandpromotesthe
continueduseof prescribedburningfor
ecological,silvicultural, wildlife man-
agement,andrangemanagementpur-
poses.The advantagesof prescribedfire
areoutlined in the statuteasfollows:

1. Prescribedburningreducesnaturally
occurringvegetativefuelswithin wild land
areas.Reductionof thefuel load reduces
therisk andseverity of majorcatastrophic
wildfire, therebyreducingthethreatof loss
of life and property,particularly in urban-
izing areas.

2. Most of Florida’snaturalcommunities
requireperiodic fire for maintenanceof
theirecologicalintegrity. Prescribedburn-
ing is essentialto theperpetuation,restora-
tion, andmanagementof manyplant and
animal communities.significant loss of
thestate’sbiological diversitywill occurif
fire is excludedfrom fire-dependenteco-
systems.

3. Forest land and rangeland constitute
significanteconomic,biological,andaes-
thetic resourcesof statewideimportance.
Prescribedburningon forestlandprepares
sites for reforestation,removesundesir~
able competingvegetation,expeditesnu-

trientcycling, and controlsoreliminates
certain forest pathogens.On rangeland,
prescribedburning improvesthe quality
andquantityof herbaceousvegetationnec-
essaryfor livestockproduction.

4. Thestatepurchasedhundredsof thou-
sandsof acresof land for parks,preserves,
wildlife managementareas,forests,and
other public purposes.The useof pre-
scribedburning for managementof public
landsis essentialto maintainthe specific
resourcevaluesfor which theselandswere
acquired.

5. A public educationprogram is neces-
saryto makecitizensandvisitors awareof
thepublic safety, resource,andeconomic
benefitsof prescribedburning.

6. Propertrainingin theuseof prescribed
burning is necessaryto ensuremaximum
benefitsandprotectionfor thepublic.

7. As Florida’spopulationcontinuesto
grow, pressuresfrom liability issuesand
nuisancecomplaintsinhibit the useof pre-
scribedburning.

Legal RequirementsandLiability
This legislation is intentionally gen-

eral.It allows theDepartmentof Agricul-
ture andConsumerServices,throughthe
rnle-makingprocess,to establishandup-
datespecificguidelinesasnecessary.In
orderto receiveprotectionunderthis law,
at leastonecertified prescribedburn
managermust be presentwhile thepre-
scribedburnis beingconducted.In addi-
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Figure 1. Silvicultural burn acreagein Florida, 1974-89.
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tion, a written prescriptionmust be pre-
paredbeforetheDivision of Forestrycan
grant an authorizationto burn. This pre-
scriptionmust beavailableon-siteduring
the burn.

Prescriptionburnsthatadhereto these
twoconditionsreceivethefollowing pro-
tectionunderthelaw:

I. Be consideredin the public interest
andshall notconstituteapublic orprivate
nuisancewhen conductedpursuantto state
air pollution statutesand rulesapplicable
to prescribedburning.

2. Beconsideredaproperty right of the
propertyownerif thefuel is naturallyoc-
curringvegetationand it is burnedpursu-
antto therequirementsof this law.

3. No property ownerorhis agent,con-
ductingaprescribedburn pursuantto the
requirementsof this law, shall be liablefor
damageor injury causedby fire orresult-
ing smoke,unlessnegligenceis proven.

The Departmentof Agriculture and
ConsumerServiceshasexpandedits
ruleson openburningto include specific
languagethat outlinestheresponsibilities
of both the departmentand the burner.
Oneof themost important requirements
of Florida’s prescribedburn law is the
written planorprescription.Therulesde-
fine exactlyhow this documentis to be
prepared.It must include but is not lim-
ited to (I) standor site description;(2)
map of theareato beburned;(3) person-
nel andequipmentto beused;(4) desired
weather(surfacewindspeedanddirec-
tion, transportwindspeedand direction,
minimum mixing height,minimum rela-

tive humidity, maximumtemperature,
fine-fuel moisture);(5) fire behaviorfac-
tors(burntechnique,flamelength,rateof
spread);and(6) signatureof thecertified
burn manager.

The rules require that the certified
burn managerscreentheprescriptionfor
possiblenegativesmoke impact on the
surroundingareaprior to approvingthe
prescription.His or hersignatureon the
plan indicatesapproval.TheFlorida Su-
premeCourtfound in Midyette vs. Mad-
ison that prescribedburnerscan only be
found generallynegligentif they do not
follow “acceptedforestrypractices.”The
Florida StatutesandAdministrativeCode
waschangedin January1991 to clearly
define acceptedforestrypractices;omis-
sion of anyof the abovestepswould con-
stitute generalnegligence.

Certificatien Ceurses
Individuals becomecertified pre-

scribedburn managersin Florida by
completingeitherof two fire classes.The
Certified BurnersCourseis tailored to
peoplewith considerableprescribed
burningexperience.Its one-daytraining
andexam,given at Florida Division of
Forestrydistrict offices, exposesattend-
eesto current fire managementregula-
tionsandthepoliciesof federal,state,and
county agencies.

The Inter-AgencyBasic Prescribed
Fire Courseis designedfor peoplewith
less experience.It provides40 hoursof
intensive training that includesboth
classroomdiscussionsand field exer-
cises.A prerequisiteto coursecomple-

tion andcertification is experiencein
both the planning and executionphases
on at leastthreeprescribedburns.Tobe-
comecertified, individualsmustalsopass
awritten examinationgivenat theendof
the course.In addition,20 to 30 hoursof
readingareassignedbeforeattendanceat
eithercourse.

The numberof Inter-AgencyBasic
PrescribedFire classesofferedhas in-
creasedeachyear; sevenarescheduled
for fiscal year 1992.Sincethecoursewas
first offeredin 1988, more than 1,600
peoplehavebeencertified throughoutthe
South.Classsize is limited to 30 stu-
dents,andthe numberof applicantsfar
exceedsthe numberof availableslots.
This backlogshould continueto rise for
severalyearsas more andmore people
becomeawareof theprotectionthe law
affords to silvicultural andrangeman-
agementburners.

Maintainingthe Benefits
The indiscriminateuse of controlled

fire, which wascharacteristicof the Old
South,haslong sincebeenreplacedby
well-plannedandcarefullyexecutedpre-
scribedburns. However,Florida’s fast-
growingpopulation,with theaccompa-
nying urbansprawlandexpandinghigh-
way network, suggestsadditionalcon-
straints arelikely. Smoke andfire are
ordinarily not compatiblewith suburban
residentsand travelers.

Most stateforestryagenciesnowhave
the statutoryresponsibility to authorize
prescriptionburns.BecauseFlorida has
beenanationwideleaderin population
growth for the pastseveraldecades,the
impact of this increaseon naturalre-
sourcemanagementwas experienced
soonerthanin otherstates.In 1977 Flor-
idapassedtheHawkinsBill, which con-
tainedproceduresunderwhich the Divi-
sion of Forestrycould prescribe-burn
hazardousaccumulationsof wildland
fuels on privateland (Wadeand Long
1979).Theintentof thelaw wasto reduce
the conflagrationpotential on absentee
landholdings.Closeto 50,000acreshave
beenburnedunderits auspices.

We firmly believethat resourceman-
agerswill have to becomeevenmore
skillful in applying prescribedfire and in
educatingthe public about the ramifica-
tionsof their decisionsregardingthecon-
tinued intentionaluseof this ecosystem

sourcemanagementtool.

m

TheFlorida PrescribedBurningAct 011990specificallyendorsesprescriptionburning a a valid r -
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process.Society hasgivenfire managers
the authority to useprescriptionfire as
they deemnecessary,but this authority
canberevokedat any time.

Wildland managerswho usepre-
scribedfire would do well to adhereto
thewordsof HerbertStoddard,oneofthe
first advocatesof thispractice:“Fire may
well be comparedto a two-edgedsword
whichrequiresjudgment,care,andexpe-
rienceto properlyhandle,andI obviously
cannotbe responsiblefor the way in
which fire is actuallyusedon anyground
butmyown” (Tall TimbersResearchSta-
tion 1961,p. 50).Stoddardalsohad some
advicefor thosewho would terminatethe
useof fire in resourcemanagement:“The
conditionsunder which developedthe
magnificentvirgin standsof southeastern
pineshaving includedfrequentburning,
surelycarefully controlledfire for the
benefitof animallife adjustedalongwith
the foreststo periodical, thoughuncon-
trolled, burning through the ageshas the
merit of following an establishedand
successfulprocedure.In our opinion, to
excludefire permanentlyfrom the park-
like pinelandsof theSoutheastis tojeop-
ardizeboth the flora and faunaand to
contribute to their replacementby other
andinferiortypesof animal life andveg-
etation.How manywho areadvocating
total fire exclusionin thisregionhavese-
riously consideredthe consequencesof
disturbingthis age-oldadjustment?”
(Tall TimbersResearchStation 1961, p.
197).

The South’sfire heritagehasallowed
it to leadthe nation in promoting and
practicingthe art of prescribedburning.
Passageof this landmarklegislationis
onemoreindicationof thecritical impor-
tancefire playsin southernlandmanage-
ment.E
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